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INSTRUCTIONS. 



In the case of the C. & O. R. Co. v. Stock, 104 Va. 109, the de- 
fendant, after the usual number of instructions in such cases had 
been presented to the court, made a "prayer" in the following 
words : 

"The defendant prays the court that should the hypothesis of 
the facts whereon the several instructions propounded by it be 
incorrect, or should said instructions be inartificially or incor- 
rectly expressed, or should the conclusions of law therein an- 
nounced be incorrectly stated, that the court will so amend the 
same as to accord with the facts and law of this case, to the end 
that the jury may be duly instructed on the phases of the case at 
bar presented by the said instructions." 

The court declined to grant this prayer, but endorsed upon it 
the following (Italics ours) : 

"The court stands by its action on the instructions as noted 
thereon (both collectively and generally) in view of the multi- 
tude of instructions tendered. The court does not propose to 
make a summary of them, or to write and give to the jury a dis- 
sertation on the law of damages. The court is of opinion that 
the instructions in this case, as in most similar cases, go beyond 
the province of instructions and only tend to confuse the jury, 
and possibly cause a reversal in the Supreme Court because of 
error in giving or refusing instructions which do not instruct." 

The Supreme Court of Appeals approved the action of the 
lower court in this respect and stated that as held in numerous 
cases, the trial court is bound to give any instruction asked by 
either party which correctly expounds the law upon the evi- 
dence. 

"But if such instruction does not correctly expound the law, 
the court as a general rule may refuse to give it and is not bound 
to modify it or give any other instruction in its place. * * * A 
party cannot, by asking for erroneous instructions, devolve upon 
the court the duty of charging the jury on the law of the case." 
Rosenbaum v. Weeden, 18 Gratt. 799; B. & O. R. R. Co. v. 
Polly, 14 Gratt. 448; Peshine v. Shepperson, 17 Gratt. 472; 
Bertha Zinc Co. v. Martin, 93 Va. 791. 

As might have been expected C. & O. v. Stock was reversed, 
not only because the court held, that there was no evidence to 
justify the verdict, but also because one of the numerous instruc- 
tions given by the court was held to have no evidence to justify it. 
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An inspection of the cases which go up upon instructions will 
show that a majority of them are reversed either for the failure 
of the lower court to give some instructions asked for, or for its 
having given an erroneous one. This fact — which the writer 
has been at some pains to verify — is one which should invite the 
serious consideration of the profession; for any system which 
produces such a result must be in itself wrong. Is the fault in 
the judges of our Circuit Court — men learned in the law, we style 
them — or is it in the higher court, which, removed from the 
presence of the witness and the atmosphere and attending cir- 
cumstances around the trial of the cause, must look at it with 
somewhat different eyes from the nisi prius judge, and in many 
instances take too technical a view of the case? 

Is it not that precedent piled upon precedent has taken from 
the judge authority which should clothe his office and the power 
to see that justice is done according to the law ? 

The jealousy with which in Virginia the power of the jury 
has been guarded has resulted practically in making the judge 
a mere "umpire to pass upon objections and hold counsel to the 
rules of the game," as Mr. Pound has well said. So there has 
grown up in this commonwealth a power in the juries well- 
nigh extravagant, and any interference with these vested powers 
is held to be error, even when in the interests of justice. They 
are to be sole judges of the evidence ; but must take the law from 
the court ; and the court must give them this law in "gobs" based 
upon hypothetical statements of evidence and so stated in alter- 
nate propositions as to confuse even a well-trained mind. 

We seem to have gotten tangled up in a mass of precedents 
and technicalities in the trial of our more important common- 
law cases, which leads to an almost irretrievable confusion, re- 
sulting in reversals and new trials, until trial by jury is beginning 
to be looked upon as a mere game of chance, where skill in 
bluffing is most successful. And in this game instructions are 
generally the trump card. How often cannot the lawyer in full 
practice recall when he drew instructions, not to enlighten, but 
to befog juries? How even more frequently instruction after 
instruction has been drawn in the hope that the court would 
refuse it and give a chance to recoup a possibly lost cause in the 
upper court. Is there no remedy for this state of affairs, and 
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is the doctrine, as now unquestioned law in Virginia, that the 
court is not charged with the duty of instructing the jury ex 
mero motu upon the law of the case, sound and a doctrine sup- 
ported by right reason? 

What is the object of a trial at law? To do justice between the 
parties and to arrive at a proper conclusion of both fact and 
law. 

Juries are supposed to be the best means by which the truth 
of circumstances can be obtained. In order that they may prop- 
erly get at the very right and truth of circumstances, they must 
be guided by certain fixed principles which we call the law. But 
the law, like any other science, requires special knowledge and 
special preparation. It must, therefore, be given by one who has 
this knowledge, and who has obtained his knowledge by long 
years of study and preparation. The judge. — who is supposed to 
have this knowledge — must therefore give the law of the case, 
and the jury, taking the law from the judge, must apply the 
facts to the law and see if the facts as governed by the law 
justify a verdict for one side or the other. In the trial of an 
issue, therefore, we have a duty as incumbent upon the judge as 
upon the jury, and in every case, it seems to us, it is as much 
the duty of the judge to give a decision upon the law, as it is the 
duty of the jury to give a decision upon the facts. This *being 
the undoubted truth, should not the Virginia rule be changed and 
should not the duty devolve upon the court in every case to 
charge the jury upon the law, whether requested to do so or not? 
Instructions are, of course, in theory, the law laid down by the 
court. As drawn by counsel they are but that counsel's theory 
of the law in such shape as to present clearly to the mind of the 
court the legal proposition stated in them. The court must 
determine, first, whether the instruction states the law properly : 
secondly, whether the law laid down is applicable to the facts 
before the jury. We have said in one breath that the judge has 
nothing to do with the evidence in a law case — with another we 
say he must give no instructions not justified by the evidence in 
the case. We therefore do make the judge in some sort pass 
upon the question of evidence — certainly as to its sufficiency 
upon that one question. We permit him after the verdict is 
rendered to set it aside if he believes the evidence is insufficient 
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to sustain it. Why do we limit his powers to see justice done, 
after injustice has been made possible, and not to check injustice 
before it can be done? Why do we allow him to play such a 
sorry part whilst the game is being played and then let him name 
the winner as he may choose, after the game is over? Is an 
ounce of prevention worth a pound of cure everywhere else ex- 
cept in the legal forum? Is not the part of the judge of equal 
importance in the trial of right, with that of the jury? 

If it is, then should he not be allowed — aye, required — to do 
all that in him lies to see that a right conception of the law is 
given to the jury, so that they can apply it intelligently to the 
facts as they conceive them? How they ever arrive at a just 
conclusion under our present system, Heaven only knows. 

Let us take one instance lately under the view of the writer. 
In an action for damages the case turned upon two questions. 
One was negligence, the other the question of a fellow servant. 
The evidence in the case was very conflicting — the law com- 
paratively plain. Twelve instructions were asked for upon one 
side, eighteen upon the other, and eight of the twelve and all of 
the eighteen were given. So the jury had twenty-six legal prop- 
ositions stated to them, some as opposite as the poles, and 
others, shaped by an astute legal mind, versed in technicalities 
and hard to be understood even by a trained lawyer. The jury 
with unusual promptness found a verdict. The writer asked one 
of the jurymen if they had read the instructions over in the 
jury room. "No," he replied promptly. "We didn t understand 
any of them when the judge read them and we'd have been worse 
mussed up if we had tried to read them ourselves. So we just 
took a vote first and then 'compromised' a verdict." How often 
this sort of thing takes place we can well imagine. No doubt 
had the jury read the instructions there would have been a hung 
jury. 

Now we take it for granted that the object of instructions is 
to make the jury have clear and intelligent notions of the points 
they are to decide. To let them see what principles of law they 
are bound under their oaths to apply to the facts, as they see 
them. In so doing ihe court must not invade the province of the 
jury and instruct upon the evidence. But the question often 
arises whether, when a judge sees plainly that there is not enough 
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evidence to sustain a verdict, and that he would be compelled to 
set it aside if rendered, the interest of justice would not be pro- 
moted if the judge were allowed peremptorily to instruct the jury 
to find the proper verdict. This is the rule in the Federal Courts 
and in the English Courts. That it works well in the English 
Courts is shown by the small number of cases reversed in those 
courts — about three per cent. It is true that a demurrer to the 
evidence accomplishes the same, result, but this practice puts a 
burden upon the demurrant and practically charges him with a 
penalty too great to be risked in many cases. 

But in other cases, where beyond question the cause should 
go to the jury with the law intelligently set out before them, is 
our method in Virginia a correct and sound one? The result 
does not seem to show it — as we have said — if the number of 
reversals upon points raised by instructions, is to be the criterion. 

It seems to the writer, who submits his ideas with great diffi 
dence and in the hope that the attention of the profession may be 
awakened to the necessity for some change, that two things 
might possibly improve the system. 

The first is to give the judge broader latitude in the conduct 
of jury trials. The second, to require the judge to charge the 
jury in his own language ; the charge to be in writing, when re- 
quired by either party. That previous to the charge counsel on 
either side shall submit to the judge, either orally or in writing, 
their views of the law, in whatsoever shape they will — whether in 
the form of instructions or of arguments, and that the judge shall 
then write out in his own way a clear, succinct statement of 'the 
law governing the case, avoiding as far -as possible technical lan- 
guage, and as explicit as may be, so as not to be liable to be 
misconstrued or misunderstood by the jury in the application 
of the law to the facts as they find them from the evidence. That 
there should be no instructions one, two, three, or any other 
number, but a plain statement of the law, as far as possible in a 
narrative shape, so as to convey its meaning in the simplest 
possible way. That on an appeal this charge alone should be 
copied in the record — that is to say, that the instructions asked 
for or arguments of counsel used should not be a part of the 
record, although of course they could be incorporated as argu- 
ment in the briefs of counsel ; and that the higher tribunal should, 
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in passing upon the charge, decide whether it stated fairly the 
law in the light of the facts as shown by the record. If it did 
that, then it should be sustained. 

The argument may be advanced that this would entail a great 
deal of labour upon the judge and take time. We do not think 
any fair-minded judge, wishing justice to be done, would shrink 
from the labour; and the time now frittered away in adjourn- 
ments in order to allow the preparation of instructions could very 
well be taken up by the judge at his own work on the law. This 
method is pursued in several of the states of the Union and is 
found to work well. 

Counsel for defendant in R. R. Co. v. Stock, supra — although 
his prayer was refused, and rightly refused under the present 
state of the law in Virginia — was not far out of the way of right 
reason; for boiled down to its true intent, it was a simple re- 
quest that the court should give the jury the law of the case, and 
not merely what counsel stated was the law; and not allow the 
law to be held back from the jury because counsel failed to 
express it properly or neglected to give it at all. The judge was 
asked to respovd to the law. Should the judge not do it — his 
simple duty — in every case, and not rely solely upon instructions 
asked by counsel and drawn with a partial and biased hand ? 
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